
Michael C .  Creamer (Idaho State Bar i! 4030) 
Jeffrey C. Fereday (Idaho State Bar # 2719) 
GIVENS PURSLEY LLP 
601 Bannock Street, Suite 200 
P.O. Box 2720 
Boise. ID 83701 -2720 
Telephone: (208) 388-1200 
Facsimile: (208) 388-1 300 

Attorneys for Idaho Dairymen's Association 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF 
WATER TO WATER RIGHTS NOS. 36- 
04013A, 36-04013B, AND 36-07148 
(SNAKE RIVER FARM) 

(Clear Springs, Snake River Farm Delivery 
Call) 

IN THE MATTER OF DISTRIBUTION OF 
WATER TO WATER RIGHTS NOS. 36- 
02356A, 36-07210, AND 36-07427 

(Blue Lakes Delivery Call) I 

PETITION FOR RECONSIDERATION OF 
ORDER APPROVING DAIRYMEN'S AND 
IGWA's 2007 REPLACEMENT WATER 
PLANS, RESCINDING 2007 
CURTAILMENT, AND SETTING 
HEARING AND PREHEARING SCHEDULE 

The Idaho Dairymen's Association (the "Dairymen") through their attorneys Givens 

Pursley LLP, and pursuant to Department Rule of Procedure 770, IDAPA 37.01.01.770, hereby 

petitions for clarification and reconsideration of the Department's July 5,2007 Orders ("July 5 

Orders") in the above-captioned delivery call matters. The grounds for this Petition are that both 

of the July 5 Orders appear to misapprehend the nature and extent of mitigation proposed by the 



Dairymen and contemplated by the parties to the Mitigation Agreement ("'Agreement") 

submitted for the Department's approval on April 13,2007. The July 5 Orders also 

mischaracterize the Dairymen's commitments under the Agreement and do not appear to 

incorporate the mitigation obligations or contributions of ground water users other than the 

Dairymen and Idaho Ground Water Appropriators, Inc.'s ("IGWA") in analyzing the sufficiency 

of mitigation for 2007. Consequently, the Order purports to require from the Dairymen 

replacement water in 2007 that will exceed their mitigation obligation under existing law and the 

Agreement. 

Also, clarification is requested to confirm whether, and to what extent, the mitigation 

obligations of other ground water users (i.e., non-ground water district members such as certain 

commercial, industrial and municipal water users, and domestic well owners who, under the 

holding of both the District Court and the Idaho Supreme Court in AFRD No. 2 v. IDWR, are 

subject to conjunctive administration) are incorporated into the total mitigation/replacement 

water supply for 2007 so as not to impose a disproportionate obligation on the Dairymen. 

A hearing on the above issues is requested. 

I. BACKGROUND 

A. The Mitigation Agreement. 

In April of this year, following extended negotiations, the Dairymen, members of the 

Surface Water Coalition ("SWC"), Clear Springs Foods and the Thousand Springs Water Users 

Association ("TSWUA") executed the Mitigation Agreement, by which the Dairymen proposed 

to: 1) offset the aggregate annual depletion to the ESPA; 2) attributable to ground water 

diversions under commercial livestock water rights; 3) held by those of the Dairymen's members 

who elected to participate in the Agreement; 4) on the basis of 29.1 gallons per mature dairy cow 

per day (10,621.5 gallons per year). 
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Under the Agreement, the offset of the participating Dairymen members" aggregate 

annual depletion is to be provided by use of Mitigation Acres/Mitigation Water Rights (dry-up) 

or replacement water obtained through the WD 01 rental pool andlor North Side Canal 

Company. In any case, the quantity of dry-up or replacement water to be provided is directly 

related to the number of mature cows held by each of the participating Dairymen members, not 

the number of mature cows held by all of the Dairymen's members. The potential that under the 

Agreement the Dairymen would mitigate for depletions attributable to all dairy cows on the 

ESPA at a rate of 29.1 gpd (i.e., where all of the Dairymen's members elected to participate) 

gives rise to a potential total mitigation obligation approaching 9,500 acre-feet. Under the 

Agreement, the Dairymen represented it would recommend participation in the Agreement by 

each of its members located on the ESPA, not that all members would participate which could 

require mitigation at a 9,000+ acre-foot per year level. 

B. The Department's June 15 Curtailment Orders. 

On June 15,2007, the Department issued Curtailment Orders in the above-captioned 

delivery calls ("June 15 Orders"). Both of the June 15 Orders apply to specific ground water 

rights with specific priority dates within a delineated curtailment area. Neither of the June 15 

Orders purported to require curtailment of ground water use by, or mitigation from, Dairymen 

members whose facilities, water rights and points of diversion were outside the curtailment 

areas, 

The Orders also conditionally approved the Agreement and stated that Dairymen 

members who signed the Agreement by July 6,2007 would not be subject to curtailment unless 

the Director determined that the mitigation actions proposed by the Agreement were insufficient 
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to mitigate for the participating Dairymen members' depletions to the ESPA in the third year of a 

five-year phased-in substitute curtailment period. 

C. Participating Dairvmen. 

On July 3,2007 the Dairymen provided the Department with additional requested 

information concerning the basis for the 29.1 gpd depletion quantity used in the Agreement, 

together with a Statement of Participation listing Dairymen member signators who had indicated 

their intent to be participating members under the Agreement. This list was supplemented on 

July 6th. Their understanding, and commitment, in signing the Statement of Participation was to 

participate in the Agreement in 2007 by way of funding the acquisition of replacement water to 

offset depletions to the ESPA attributable to their individual dairy operations at the 29.1 gpd per 

mature cow rate contained in the Agreement. 

Also on July 3rd, Jack Davis, as the Dairymen's president, notified the Department that 

he was electing participation in the Agreement on behalf of those Dairymen members who held 

junior rights in the curtailment areas subject to the Curtailment Orders that had not been able to 

sign the Statement of Participation. Mr. Davis's letter stated, among other things, that provided 

the Mitigation Agreement is approved by the Department as required by the Agreement's terms, 

IDA'S intent is to obtain sufficient water in 2007 to satisfy the requirements of the Agreement 

with respect to these members' rights for 2007. 

D. The July 5 Orders 

The July 5 Orders incorporate additional information provided to the Department by 

IGWA and the Dairymen subsequent to the June 15 Orders. These orders acknowledge that 

IGWA has proposed to provide a total of 20,000 acre-feet of water for recharge purposes in 2007 

(Finding of Fact 3) and find that the Dairymen have "pledged 9,500 acre-feet of water to be run 
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through the North Side Canal and associated laterals for purposes of recharge after irrigation of 

lands serviced by the North Side Canal is complete." Finding of Fact 4. The orders do not 

acknowledge the mitigation proposals submitted by the Cities of Paul, Jerome, Shoshone, 

Wendell and Heyburn. These orders then conclude that "based on acceptance of [the 

Dairymen's] pledge for 9,500 acre-feet of water to be used for recharge purposes in 2007 and 

IGWA's Replacement Plan and Supplemental Plan for 2007, the Director should rescind [the 

June 15 Orders]. Conclusion of Law 18. 

11. DISCUSSION 

A. The Dairymen have not "pledned" to provide 9.500 acre-feet of water for 2007 
mitigation. 

The Dairymen have proposed to provide mitigation for 2007 at the level described in the 

Agreement. Under the Agreement, that level is determined by multiplying the number of mature 

dairy cows held by participating Dairymen members by 29. I gpd. Until the Dairymen had 

obtained signatures indicating member intent to be participating members, the total number of 

mature dairy cows implicated under the Agreement, and hence the quantity of water to be 

provided, could not be determined. 

Based on Idaho State Department of Agriculture data for 2007, the Dairymen's member 

who received curtailment notices hold 122,505 mature dairy cows. The Dairymen's president, 

Jack Davis, has effectively elected participation for all of these members at the 29.1 gpd level by 

his July 3 letter to the Department. This will require 3,993.20 acre-feet of replacement water to 

be provided under the Agreement for 2007. Based on the total signatures obtained by the 

Dairymen as of July 6th (i.e., including members who did not receive a curtailment notice) and 

Idaho State Department Agriculture 2007 data, the total number of mature dairy cows implicated 
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by the signed Staiements of Participation is 174,310.' At 29.1 gpd, this would equate to a total 

aggregate depletion (and 2007 replacement water requirement) of 5,68 1.85 acre-feet. The 

Dairymen presume that provided the gpd depletion quantity remains at 29.1 for 2007, all those 

members who have signed the Statement of Participation will continue to participate and the 

Dairymen would acquire and distribute the approximately 5,682 acre-feet as provided by the 

Agreement in 2007. However, to the extent that the Department determines the depletion per 

mature dairy cow should be higher than 29.1 for 2007, the Dairymen cannot represent that all 

those who have signed the Statement of Participation, particularly those who did not receive a 

curtailment notice, would participate this year. 

To the extent the July 5 Orders conclude that the Dairymen's proposed mitigation is a 

pledge of 9,500 acre-feet of water in 2007, they mischaracterize the terms of the Agreement and 

the Statement of Participation submitted to the Department, and they should be modified 

accordingly. 

B. The July 5 Orders do not account for mitigation proposed to be provided by the 
mitigating Cities or the lack of mitigation from ground water users who are 
neither Dairvmen. ground water district members or mitigating Cities. 

The July 5 Orders contain detailed analysis of the IGWA and Dairymen mitigation 

proposals, but do not address whether, or to what extent the Dairymen are, individually or 

collectively, being called on to provide mitigation for persons or entities who are not 

participating in or contributing to mitigation efforts but that are subject to curtailment orders. As 

written, these orders do not eliminate the concern that the level of mitigation that might be 

required of the Dairymen by the Department (i.e., 9,500 acre feet) is potentially providing gratis 

mitigation for persons or entities that are subject to priority administration, including all uses 

- - 

' See spreadsheet attached as Exhibit A. 
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recognized as such by the recent AFRD No. 2 v. IDCW decision who are not providing their own 

mitigation together through ground water membership or otherwise. The July 5 Orders should 

be clarified to confirm that this is not, and will not be, the case, 

REQUEST FOR HEARING 

To the extent the above requests for reconsideration and for clarification are not granted 

in their entirety, the Dairymen request a hearing on these issues. 

-#A 
Respectfully submitted this /q day of July, 2007. 

GIVENS PURSLEY LLP 

Michael C. Creamer 
Jeffrey C. Fereday 

Attorneys for 
The Idaho Dairymen's Association 
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CERTIFICATE OF SERVICE 

I hereby certify that on this day of '3 J ! 7 2007,I served a true and correct 
T 

copy of the foregoing by delivering it to the followtng lndlviduals by the method indicated 
below, addressed as stated. 

Mr. David R. Tuthill, Director - U.S. Mail 
Idaho Department of Water Resources - Facsimile 
322 East Front Street - Overnight Mail 
P.O. Box 83720 Hand Delivery 
Boise, ID 83720-0098 E-mail 

Randall C. Budge, Esq. 
Candice M. McHugh, Esq. 
Racine, Olson, Nye, Budge & Bailey 
201 East Center, Suite A2 
P.O. Box 1391 
Pocatello, ID 83204- 13 91 
rch@racinelaw.net 
cmm@.racinelaw.net 

John K. Simpson, Esq. 
Barker, Rosholt & Simpson, LLP 
101 0 W. Jefferson, Suite 102 
P.O. Box 2139 
Boise, ID 83701-2139 
jks@,idahowaters.com 

Lany W. Cope 
President and CEO 
Clear Springs Foods, Inc. 
General Office 
1500 East 4424 North 
P.O. Box 712 
Buhl, ID 83316 

U.S. Mail 
- Facsimile 

Overnight Mail 
- Hand Delivery 

E-mail 

U.S. Mail 
- Facsimile 

Overnight Mail 
- Hand Delivery 

E-mail 

U.S. Mail 
- Facsimile 
- Overnight Mail 
- Hand Delivery 
- E-mail 

North Snake Ground Water District X U.S. Mail 
152 E. Main Street - Facsimile 
Jerome, ID 83338 - Overnight Mail 

- Hand Delivery 
- E-mail 
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Magic Valley Ground Water District 
809 East 1000 North 
Rupert, ID 83350 

Scott L. Campbell, Esq. 
Moffatt Thomas Barrett Rock & Fields, Chtd. 
101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise, ID 83701-0829 
slc@,moffatt.com 

Frank C. Erwin 
Watermaster 
Water District 36 
2628 South 975 East 
Hagerman, ID 83332 

Allen D. Merritt 
Cindy Yenter 
Watermaster - WD 130 
Southem Regional Office 
Idaho Department of Water Resources 
1341 Fillmore St., Ste. 200 
Twin Falls, ID 83301-3033 
allen.merritt@,idwr.idaho.eov 
cindy.venter@idwr.idaho.gov 

Daniel V. Steenson 
Charles L. Honsinger 
Ringert Clark, Chartered 
P.O. Box 2773 
Boise, ID 83701 -2773 
dvs@,rineertclark.com 
clh~,ringertclal-k.con~ 

Gregory Kaslo 
Blue Lakes Trout Farm 
P.O. Box 72 
Buhl, ID 83316-0072 
gkasIo@,rmci.net 

X U.S. Mail 
Facsimile 
Ovemight Mail 
Hand Delivery 
E-mail 

X U.S. Mail 
Facsimile 
Ovemight Mail 
Hand Delivery 

X E-mail 

X U.S.Mail 
Facsimile 
Overnight Mail 
Hand Delivery 
E-mail 

X U.S.Mail 
Facsimile 
Overnight Mail 
Hand Delivery 

X E-mail 

X U.S. Mail 
Facsimile 
Ovemight Mail 
Hand Delivery 

X E-mail 

X U.S.Mail 
Facsimile 
Overnight Mail 
Hand Delivery 

X E-mail 
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Michael S. Ciilmore 
Office of the Attorney General 
P.O. Box 83720 
Boise, ID 83720-001 0 
Mike.gilmore@ag.idaho.gov 

John A. Rosholt 
Travis L. Thompson 
Barker, Rosholt & Simpson 
113 Main Avenue West, Ste. 303 
Twin Falls, ID 83301-6167 
jar@,idahowaters.com - 

tltf$idahowaters.com 

Bob Shaffer 
Watermaster 
Water District 34 
P.O. Box 53 
Mackay, ID 8325 1 

U.S. Mail 
- Facsimile 
- Overnight Mail 

Hand Delivery 
E-mail 

X U.S. Mail 
- Facsimile 
- Overnight Mail 
- Hand Delivery 

E-mail 

U.S. Mail 
- Facsimile 

Overnight Mail 
- Hand Delivery 
- E-mail 

Jeffrey C. Fereday 
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